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PREFACE

This Manual is being issued as part of the settlenent agreenment in
Stieberser v. Sullivan. It excerpts principal holdings of the
Second Crcuit Court of Appeals as of June 18, 1992 concerning
standards and procedures for determning disability issued by the
Court. The Manual does .not contain all holdings of the cond
Crcuit. Following this preface the Mnual includes an instruction
i ssued as part of the Stieberaer settlement that explains how
hol dings are to be applied and describes the ways in which SSA wl|
inform personnel o Second Circuit deci sl ons issued after
June 18. 1992. A copy of the full settlenment in Stieberaer has
been distributed to all offices that adjudicate or review the
adjudication of clains filed by New York State residents.

Many of the quotations excerpted in this Mnual discuss how clains
should be handled at the Admnistrative Law Judge (ALJ) or Appeals

Council level and thus may not have direct applicability to prior
deci si onmaki ng level's (e.g., cases dealing with cross-
exam nation). Those quotations are nevertheless available in this

Manual for decisionmakers at prior levels both to provide
information on how clains are devel oped and decided in the Ofice
of Hearings and Appeals and because, in sone instances, the
_sloeci_fic hol dings of how arys should handle cases nmay help
I| Iulm nate a nore general principle that also applies at the DDS
evel .

Accordingly, <cases or sections of this Mnual which have nore
i mpact on decisionmaking at the Ofice of Hearings and Appeal s
| evel as opposed to the Ofice of Disability Determ nations |evel
have been asterisked.
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APPLI CATI ON OF SECOND ClI RCUI'T DECI SI ONS TO SOCI AL SECURITY
ACT DISABILITY BENEFIT CLAIMS OF NEW YORK RESI DENTS

A General  Rule

Effective inmmediately, all persons who decide Social Security Act
disability benefit claim of New York State residents or who review
such decisions shall follow and apply the holdings of the United
States Court of Appeals for the Second Circuit, except when witten
instructions to the contrary are issued pursuant to paragraphs D
and E.  Thisinstruction applies to all Second GCrcuit disability
deci sions except those that are expressly designated not for
publ i cati on.

B. How t 0 Apply Hol di nss

Hol dings of the Second Circuit Court of Appeals nust be applied at
all levels of admnistrative review to all clains for title Il and
title XVI disability benefits filed by New York State residents,
unless witten instructions to the contrary are issued pursuant to

paragraphs D and E. You nust apply those holdings in good faith
and to the best of your ability and understanding whether or not

you view them as correct or sound.

In general, a holding in a decision'is a legal principle that is
the basis of the court's decision on any issue in the case. There
may be nore than one holding in a declsion. A hol di ng nust be
applied whenever the legal principle is relevant.

Not all of the discussion in a decision is a holding. For
example, the factual discussion in a decision is not a holding
although it can help you understand the holding by placing it in
context. Also, in their decisions courts my nmnake observations or
other remarks that are helpful in understanding the court's

reasoning. You are required to apply the holdings, not those
observations or other comrents of the court.

O course, you should continue to nmake sure that the decision

whether a claimant is disabled is an individualized decision based
on the evidence regarding that claimnt.

C. Availabilitv of Decisions and Instructions

To helgo ensure' that decisionmakers and reviewers of decisions
apply Second Circuit holdings, SSA will do the following:




1. ssa will provide each office of decisionmkers and reviewers
of decisions with a copy of the settlenent approved by the Court
in Stieberger v. Sullivan.

2. ssAa Wl provide all decisionmakers and reviewers of decisions
with a Manual of Second Grcuit disability decisions ("Manual")

containing excerpts of the principal holdings of the Second Circujt
i ssued before June 18, 1992, the date that the settlenent in

Stieberger was approved by the Court.

3. ssAa wll provide each office of decisionmakers and reviewers
of decisions with a copy of each Second Grcuit disability decision
issued after June 17, 1992 pronptly after the decision is issued
by the Court. Each such office shall mintain a volume containing
copies of these decisions. This volume shall be readily accessible
to decisionmakers and reviewers of decisions.

4, SSA will issue instructions to ODD decisionnmakers and
revi ewers of decisions about applying Second G rcuit decisions
rendered after June 17, 1992. These instructions nust be added to
t he Manual as suppl enents. SSA may Issue instructions to OHA
adj udi cat ors.

You should fanmiliarize yourself with the Mnual, with SSA's
instructions on Second Crcuit holdings, and with Second Circuit
decisions as they are issued.

Wiile SSA will take the steps descri bed above to hel p you apply
Second Circuit holdings, you nust apply the holdings even in the
absence of an instruction, and even if they are not included in the
Manual .

Exanpl e: You have becone aware of a Second Grcuit
disability decision (for exanple, a claimant draws it to
your attention or you receive notification of it from
ssa), but you have not yet received an instruction from
SSA on how to apply the decision and it is not in the
Manual . You must apply the holding(s) of that decision
to all clainms where it is relevant.

o . i | . fect |

1. You nust apply the holdings in a decision once the decision
becones effective. A decision of the Second Grcuit generally
becones effective 20 days after the decision is issued by the
Court, wunless a specific witten instruction is issued that
requires the decision to be applied earlier or later. If you have
not received instructions about a particular Second Circuit
deci sion issued after the date of this instruction, consult with
our supervisor for further guidance about whether the decision has
econe effective. (If you are an administrative |aw judge, you may
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inquire with the Regional office concer ni ng the status of the
decision.)

2. As long as a Second Circuit decision is pending further court
review, SSA may instruct decisionmakers and reviewers of decisions
not to apply sonme or all holdings stated in that Second Crcuit
deci si on. n such instances SSA w Il issue specific instructions
expl ai ning which holdings are not to be applied and identifying the
i ssues addressed by those hol dings. Wien such instructions are
i ssued, decisionmaking and reviewing offices will naintain a |[ist
of disability clains decisions that may be affected because the
Second CGircuit holding is not being applied. Any notice sent to
claimants on the list, denying benefits in whole or in part, wll
include the follow ng |anguage:

If you do not agree with this decision, you can appeal.
You nust ask for an appeal within 60 .days.

You should know that we decided your claim wthout applying
all of what the court said about the law in

is a recent court ruling that we do not consider
final because it my be reviewed further by the courts. If
it becomes final, we nmmy contact you again.

If you disagree with our decision in your case, do not wait
for us to contact you. You should appeal within 60 days of
the date you receive this notice. If you do not appeal
within 60 days, you my |ose benefits.

3, Wen no further judicial review of a Second Grcuit decision
Wi ll occur, SSA will pronptly rescind any instructions issued under
this paragraph D, and will advise decisionmakers and reviewers of
deci st ons about the final decision in the case. SSA will also
explain what action is to be taken, including any reopenings, with
respect to claimants whose cases nmay have been affected by the
instruction not to apply the Second Circuit decision pending
further court review.

E. | ssuance and Rescission of Acquiescence Rulings

This instruction on application of Second Grcuit decisions to
disability benefit clainms does not prevent SSA from issuing or

rescinding acquiescence rulings, or relitigating issues under 20
CF.R 404.985 and 416.1485.

F. uesﬁipns
Deci si ons

This instruction is issued pursuant to the settlenent agreement in
Stieberger v. Sullivan, 84 Civ. 1302 (S.D.NY.). A copy of the
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conplete agreenent is available in your office. Any questions
about applying Second G rcuit decisions that you cannot resolve
yourself may be directed to your supervisors and, if nore guidance
IS needed, through supervisory channels to the Litigation Staff in
SSA Central Ofice in Baltinmore, Mryland. In addition, a team of
SSA personnel will visit the New York ODD one nonth after you
receive this instruction and quarterly thereafter for 3 years to
di scuss any questions decisionnakers and reviewers of decisions
have about applying Second Circuit disability decisions,

G Bindinag Effect of This Instruction

This instruction is binding on all personnel, including state
enpl oyees, ALJs, Appeals Council Adm nistrative Appeal s Judges,
quality assurance staff, and all other perscnnel who process,
render ~decisions on, or review clainms of New York residents for
disability benefits under the Social Security Act.

Because this instruction arises out of a lawsuit, it does not
apply to clains of any persons who do not reside in the State of
New York. However, this limtation does not |essen the extent to
whi ch court decisions are to be applied to clains of persons who
reside in any other state. This limtation also should not be
deemed to suggest that such decisions are not given or should not
be given proper consideration in any other state.
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CREDI BI LI TY

Eval uation ofcredibility in general

Marcus v. califano, 615 F.2d 23, 27 (24 Gr. 1979), CCH 16, 657

"The Secretary is not obliged to accept without question the
credibility of such subjective evidence . . . the Admnistrative Law
Judge has discretion to evaluate the credibility of a claimnt and
to arrive at an independent judgment, in light of medical findings
and other evidence, regarding the true extent of pain alleged by tﬁe
claimant."

Specific findings on credibility required
Wlliams on behalf of WIlians v. Bowen, 859 F.2d4 255 (2d Cr. 1988).

"As a fact finder the ALF is free to accept or reject testimony like
that given by Joyce and Loretta WIlliams. A finding that the witness
IS not credible nust nevertheless be set forth with sufficient
specificity to permt intelligible plenary review of the record.
Carroll v. Secretarv of Health and Human Servs., 705 r.2d4 638 ﬂZd
Gr. 1983). The failure to make credibility findings regarding the
Wlliams' critical testinony fatally undermnines the Secretarx_'s
argument that there is substantial evidence adequate to support his
conclusion that claimant is not under a disability. gee Ferraris v.
Heckler, 728 r.2d4 582, 587 (2d Gr. 1984). ‘_

Dumas v. Schweiker, 712 F.2d 1545 (2d CGr. 1983), 2 S.S.R S. 362,
CCH 14, 650

"The Secretary is entitled to rely not only on what the record says,
but also on what it does not say. Rutherford v. Schweiker, 685 F.2d
at 63; Berry v. Schweiker, 675 F.2d 464, 468 (2d Qr. 1982) (per
curiam). The Secretary is entitled to rely on the medical record and
his evaluation of claimant's credibility in determning whether the
claimant suffers from disabling pain. Rut herford v. Schweiker, 685
F.2d at 63; Mircus v. Qlifano, 615 F.2d4 23, 27 (2d Cr. 1979). .
Mles v. Harris, 645 F.2d at 124.%

Assessing credibility of claimant wth a good work record

Rivera v. Schweiker, 717 F.24 719 (2d Cr. 1983), 3 S.S.RS. 21,
CCH 14,771

"Second, anK evidence of a desire by Rivera to work would nerely
enphasi ze the positive value of his 32-year enploynent history. A
claimant with a good work record is entitled to substanti al
credibility when clainmng an inability to work because of a
disability. Sinsletarv v. Secretarv "of Health, Education and
Wlfare, 623 F.2d 217, 219 (2d Cir. 1980)."




Duty of ary to consider possible bias of evidence source

CQullinane v. Sec. of Health and Human Services, 728 F.2d 137 (24 cir.
1984), 4 S.S.RS. 164, CCH 15,137

nTt can hardly be questioned that a report submtted by a w tness
whose self-interest may well have dictated its contents cannot and
should not be permtted to constitute substanti al evi dence.
Echevarria v. Secretary of Health and Human Services, supra."

[Claimant was suing treating physician for malpractice].

Ref er ences:

Social Security Rulings: SSR 88-13, Evaluation O Pain and O her
Synpt ons

Social Security Regulations: 20 CFR §§ 404.1529 and 416.929
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* CREDIBILITY -- DEMEANOR; ALJ OBSERVATIONS
(bservations of claimant's deneanor entitled to limted weight

De Leon v. Sec. of Health and Human Services, 734 F.2d 930, (2a Cr.
1984), 5 S.S RS 232, CCH 15,100

"Finally, insofar as the ALJ relied on factors such as De Leon's
demeanor or appearance, such factors really do not contribute toward
meeting the substantial evidence burden in cases of this nature. See
Aubeuf v. Schweiker, 649 r.24 107, 113 (2d Cir. 1981). As we said
in Gold v. Secretary of Health, Education and Wlfare, 463 F.24 38,

41 n. 6 (2d Gr. 1972), '[t)o receive benefits . . . one need not be
completely helpless or wunable to function....' The applicant for
disability need not be 'a total 'basket case,' Timmernman v.

VWi nberoer, 510 F.2d 439, 442 (8th Cr. 1975). However De Leon may
have appeared at his hearing, we cannot ignore the overwhel m ng
evibollence that he has severe, disabling psychol ogical and other
probl ens. "

Varela v. Sec. of Health and Human Services, 711 F.2d 482 (2d Cr.
1983), 2 S.SSRS. 289, CCH 14,649

"The ALJ's finding that appellant is not disabled by her psychiatric
condition was based on her deneanor at the hearing and her failure
to testify as to any continuing psychiatric problem Evidently, the
ALJ disregarded the nedical report of Dr. Garcia, and the concern of

Dr. Braaf, 1in favor of his own observations during the hearing....
Al though we do not reject the possibility that on the basis of his
own irect observations an ALJT may disregard an examning

psychiatrist's diagnosis, nevertheless, before doing so the ALJ
should nake a nore conplete and revealing record than has been
established here.”

Carroll v. Sec. of Health and Human Services, 705 r.2d 638 (2d Grr.
1983), 2 S.S'RS. 10, CCH 14,549

"The ALJ's observation that Carroll sat through the hearing wthout
apparent pain, being that of a lay person, is entitled to but limted
wel ght, see Freeman v. Schweiker, 681 F.2d 727, 731 (11th Gr. 1982),
and since only a 40-mnute period was involved it is not inconsistent
with the medical evidence and Carroll's own testinony."

Rivera v. Schweiker, 717 r.2d 719 (2d Cr. 1983)

"In assessing Rivera's allegations of .pain, the ALJ placed

rinci pal, if not sole, reliance wupon his observations at the
earing. The ALJ's observations, under these circunstances, are
entitled to limted weight. See Carroll v. Secretary of Health and

Human Services, 705 F.2d 638, 643 (2d Cr. 1983)."




*  CROSS- EXAM NATI ON AND  TESTI MONY
OF WTNESSES AND AUTHORS OF ADVERSE REPORTS

Cross examnation of nedical advisor [medical expert]

McLaughlin V. Sec. of the HEW 612 F.2d 701 (2d Gr. 1980)

"Wwhile We agree with this conclusion [that the agency decision is
supported by substantial evidence] we reverse because the ALJ inposed
undue limtations on cross-examnation of the 'medical advisor' wth

respect to a highly mterial point."

Cross examinatioxn Of author of adverse report and presentation of
rebuttal evidence

Townlev v. Heckler, 748 F.2d4 109, 113 (2d Cir. 1984), 7 S.S. R S. 236,
240, CCH 15,662

*a disability benefits claimant has a right to cross exam ne the
author of an adverse report and to present rebuttal evi dence.
Treadwel | v. Schweiker, 698 F.2d 137, 143 (2d Gr. 1983); Allison V.

Heckler, 711 r.2d 145, 147 (10th Cr. 1983); @Qllo v. Califano, 609
F.2d 649 (2d Gr. 1979); Lonzollo v. Winberser, 534 r.2d4 712, 714
(7th Gr. 1976). Appellant's attorney, however, was not inforned of
the need for expert vocational evidence until after the report was
filed with the AW Further, appellant was denied an opportunity to
examne that vocational report, and, despite claimnt's request, no
addi tional hearing was hel d. Al t hough the ALJ asked appellant's
attorney to submt objections and additions to the interrogatories
posed to the vocational expert, there is no evidence that the

attorney's suggestions were ever forwarded. Moreover, appellant was

denied his due process rights to cross-examne the expert and to
present rebuttal evidence."

Testimony fromlay witness on claimant's pain and inability to
function

Lopez v. Secretary of HHS, 728 F.2d 148, 150 (2d Gr. 1984)

"Moreover, it was sinply unfair to preclude the testinony of a sole
corroborative wtness as cumulative by assuring appellant that her
testinony would be accepted and then rejecting is as incredible.

. [T)he [lay] witness was conpetent to testify as to her observations

of the claimant's evident pain, . . . and her hearing of the
claimnt's contenporaneous state of mnd declarations concerning
pain. . . . The ALJ should therefore have allowed appellant's wtness

to testify. Appellant was unrepresented and speaks little English.
The prospective witness, a young wonan, apparently has regular
contact with appellant, probably speaks English, and could have
provided effective testinony about appellant's inability to function
on a daily basis."
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4.

Duty to instruct pro se clainmant of right to subpoena and cross-
examine @ treating physician

Cullinane v. Secretary of HHS, 728 F.2d 137 (2d Gr. 1984)

"fThe ALJ) failed, however, to pursue [the pro se clainmant's]
assertion ‘that {the treating physician's] report was unreliable or
to question {the treating physician] concerning the contradiction
between the Novenber 6th [1980] progncsis and the two reports filed
in October, 1980. In addition the ALY neglected to instruct the pro
se claimant that she had the right to subpoena and cross-exanmne a
treating physician whose docunentary evidence had been called into
questi on. (daimant was suing the treating physician for
mal practi ce. ] As a result, the evidence concerning the 'quality and
trustworthiness' of the challenged or al surgeon  was  never
sufficiently devel oped. Fer nandez v. Schweiker, 650 F.24 5, 8 (2d
Cr. 1981)."

Ref er ences:

R chardson v. Perales, 402 U S. 389 (1971) SSR 71-53c.




DURATI ON  OF | MPAI RVENTS

Mbore v. Sec. Of the United States Departnent of Health and Human

Servi ces 778 F.2d 127 (24 Qr. 1985), 12S.S.R.S. 4, 7/, CCH 16,516

nThe thrust of the Secretary's position on appeal is sinply that
Moore has failed to show that his condition in the twelve nonths
prior to April of 1982 continuously precluded him from engaging in
his past relevant work as a porter . . . . The fact that More
responded at |east sonewhat to treatnment sinply is not persuasive
evi dence to the contrary: following closely on the heels of each
advance was a relapse into a worsening condition. Although More's
various discharge sumaries noted inprovement in his condition, none
offered cause for vocational optimsm Cf. Mrrone V. sSecretary Of

Health, Education and Welfare, 372 F.supp. 794, 800 (E D.Pa. 1974).
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5.

DUTY TO DEVELOP RECORD
Affirmative duty to assist pro se claimnt

Cullinane V. Sec. of Health and Human Services, 728 F.2d 137 (24 Gr.
1984), 4 S SRS 164, CCH 15,137

"An arg has an affirmative duty to assista pro se claimant and 'to
scrupul ously and conscientiously probe into, i1nquire of, and explore
for all relevant facts.' Echevarria V. Secretary of Health and Human
Servi ces 685 F.2d4 751, 755 (20 Cr. 1982), Citl ;

Harris, 636 F.2d 893, 895 (2d G r. 1980). i _
charged with the responsibility of ensuring &éeg\lneélmerqgeclogrbotlﬁ

"devel oped and considered. "’

Lay representation
Echevarria v. Secretary, 685 F.2d 751 (2d Gr. 1982)

"[A lay person's] nomnal representation . . . did not suspend the
ALJ's special duty to pro se claimnts, LI ay person] only intended
to testify and not act as a representative. " . . “Notwit hstanding
éa lay person's] nominal representation, the ALJ was under a special
uty to protect Echevarria's rights by ensuring t\ﬁaat the hearing %e

‘fair and adequate."

Right to counsel
Robi nson v. secretary, 733 F.2d 255 (2d Cr. 1984), 5 SSSS RS 96.

"The claimant is entitled to be represented by counsel at the hearing
and the ALJ nust ensure that the claimant i's aware of this right.

see CQutler v. Weinbercer, 516 r.2d4 1282, 1286 (2d Gir. 1975).

Failure to develop the record fully results in lack of fair hearing

Robi nson v. Secretary, 733 F.2d 255 (2d Cir. 1984), 5 S.SRS. 96.

“In sum the failure of the ALT to develop the record fully and to

afford [the claimant] . . . who was unrepresented by counsel, an
adequate opportunity to do so, denjed [the claimant] . . . a fair
hear i ng. Accordingly, we reverse the order of the district court

with directions to remand the case to the Secretary for further
proceedings consistent with this opinion.®

Duty to probe frequency and severity of episodic inpairnents (e.q.,
asthma) for pro se clainant

Guz v. Sullivan, 912 r,2d 8, 11-12 (2d Gr. 1990)

"The ALJ failed to probe into the frequency and severity of [Cruz's]
at t acks. The ALJ did not explore what circunstances had
trlg?ered Cruz's attacks, how often he had been treated or when he
had last visited the energency room |pstead, the ALJT only asked at
whi ch hOSpi_tal Cruz had been treatEd, and yet did not seek to obtain
those hospital records. Further the ALY never inquired as to whether
the nature of Cruz's asthma had changed over the years. t hough we
do not at all suggest that the ALy was indifferent A{o H)guz's




condition, it is our viewthat he did not adequately fulfill hi's
‘affirmative obligation to assist this pro se claimant in devel oping
[his] case."

ALJ duty to notify pro se claimnt of opportunity to contact treating
physician for a '"more detailed statement”

Hankerson v. Harris, 635 rF.2d 893 (2d Cir. 1980)

"The ALJ also erred in failing to advise plaintiff that he should
obtain a nore detailed statenent from his treating physician. -
Before the ALJ can reject an opinion of a pro se claimant's treating
physician because it is conclusory, basic principles of fairness
require that he inform the claimant of his proposed action and give
him an opportunity to obtain a nore detailed statenent”

Cruz v. Sullivan, 912 F.2d 8, 12 (2d Cr. 1990)

“aAlthough the arysent a letter to one of several treating physicians
four days after the hearing, requesting a nore detailed explanation
of the causes of cCruz's inability to work, he clearly failed to
advise Cruz, a pro se claimant, that he should obtain a nore detailed
statement from [the treating physician]. Had Cruz been apprised of
the aLy's skepticism he, unlike the ALy, may have been persistent
about obtaining his nmedical records and a detailed statenment from
[the treating physician],

Duty to inquire about a prior period of disability
Mms v. Heckler, 750 r.2d 180, 185 (2d Cr. 1984)

"(Wle find _thatl\/{the ALJ] failed to adequately develop the record so
as to provide ms with a full and fair hearing. Specifically,
despite the fact that the claimant testified that he bad been
determ ned disabled in June of 1977 and had received disability
benefits until October 1980, when he voluntarily attenpted to resune
gainful enmployment, the ary failed to ask one question of the
claimant about his prior disability and its relationship to the
disability claim he was now pursuing before the aLy. The 'existence
of a prior established disability is highly relevant when the nature
of that disability appears to be the very same cause of the alleged
disability then under exam nation.

Duty to obtain docunents identified by pro se claimnt

Robi nson v. Secretary, 733 rF.2d 255 (2d Cir. 1984)

"[W]e conclude that Robinson was not afforded a fair hearing by
reason of the ALJ's failure to devel olp the record. The record s
replete with instances where the clainmant referred to mssing
docunents and the ary failed to follow up the claimant's inquiries.”

Duty to pro se clainmant to inquire about synptons

Echevarria v. Secretary, 685 r.2d4 751 (2d Gr. 1982)

"The ALJ failed adequately to explore the nature and extent of
Echevarria's subjective synptons. A claimant's testinony about pain
and suffering 'is not only probative on the issue of disability, but
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10.

i1.

"may Serve as the basis for establishing disability, even when such

pain is unacconpanied by positive clinical findings or other
‘objective’ nedical evidence. Hankerson, supra 636 F.2d at ggs5.w

Duty to inquire about requirements and nature Of pro se claimant's
past relevant work

Donato v. Secretarv of HHS, 721 F.2d 414, 419 (2d Cir. 1983)

"(B]efore deciding whether Ms. ponato was physically capabl e of
resumng her factory work, the ALy, in fulfillment of hi's_'heightened
duty' to explore for all relevant facts, Echevarria v. Secretarv of
HHS, 685 F.2d4 751, /55 (2d G r. 1982), should have inquired Tfurther
into the nature and extent of the physical exertion required of her
by her former job, the nunber of hours she worked each day, the
length of time she stood for any one period, the distance she would
be required to walk in'comuting to work, and the like."

Echevarria =+, Secretary, 685 F.2d 751, 756 (2d Cr. 1982)

"an inquiry also should have been conducted in tbo whet her
Echevarria's forner enploynent was nade possible only by special
accommpdation on the part of his enployer that would not be matched
by potential future enployers. The record fails to disclose the
reasons for Echevarria's increasingly frequent absences and his
having been given easier tasks as his ailnents became nore serious.

Duty to claimant to seek clarification where nedical docunent is
illegible

CQutler v. Weinberser, 516 F.2d 1282 (2d Cir. 1975)

"Many Of the nedical records included in the case are illegible,
ei ther because of the poor quality of the reproduction, ;pe
handwiting of the physician, or both. Under the circunstances thi
court has no way to determine whether the gecretary qu@ un(ferstoo
sone of the medical reports before him \were the nmedical records
are crucial to the plaintiff's claim j||egibility of inportant
evidentiary naterial has been held to warrant a remand for
clarification and supplenentation”

Ref er ences:

Social Security Regulations: 20 CFR §§ 404.944, 416.1444, 404.950,
404.951, 416.1450, and 416.1451

Social Security Act: Sections 205(b) and 1631(c)(l)




1.

FI NDI NGS REQUI REMENT - -
wHAT MUST BE IN A DI SABILITY DEC SION

specific findings on credibility required

Wllians on behalf of WIllians v. Bowen, 859 F.2d 255 (24 Cr. 1988).

"[Aln ALJ is free to accept or re#'_ect_ testinony like that given b
Joyce and Loretta WIIians. A finding that "the witness is no
credible nmust nevertheless be set forth wth sufficient scgecificity
to permt intelligible plenary review of the record. rroll v.

Secretary of Health and Human Sews., 705 F.2d 638 (2d cir. 1983).
The failure to nmake credibility findings reaardina the WIIians'
critical testinony fatally undermnes the Secretary's argunent that
there is substantial evidénce adequate tO support his conclusion that
claimant is not under a disability. See Ferraris v. Heckler, 728
F.2d 582, 587 {(2d Gr. 1984).

Specific findings regarding testinmony of pain required

Carroll v. Secretarv of HHS, 705 F.24 638'~(2d Gr. 1983).

"H's testinony regarding pain was also corroborated to sone extent
by the doctors who examned him none of whom indicated any doubts
about his credibility. Although the ALy was not required to credit
Carroll's testinony, he would normally be expected to note his
rejection of it in whole or part. Yet he failed to indicate any such
disbelief, resting his finding of capability of sedentary work on
*the medical evidence.'"

Donato Vv. Secretary of HHS, 721 F.2d 414 (2d Cr. 1983)

“[Tihe ALJ nust nmeke credibility findings when there is_ conflicting
evidence with respect to a material issue such as pain or other
disability. If the claimant is found credible, his or her subjective
pain may not be disregarded.”

Specific findings on claimant's RFc required

Ferraris v. Secretary of Health and Human Services, 728 F.2d 582

(2d Cr. 1984), 4 SSS RS 192, CCH 15,169

"1I)ln making any determnation as to a claimant's disability, the
Secretary nust explain what physical functions the claimant is
capabl e of performng. . . (T]he crucial factors in any
determ nation nust be set forth'with sufficient specificity to enable

us to decide whether the determ nation is supported by substanti al
evi dence. "

Wiite v. Sullivan, 910 F.2d 64 (2d Gr. 1990)

"Failure to specify the basis for a conclusion as to residual

functional capacity is reason enough to vacate a decision of the
Secretary.”
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specific findings required with respect to each inpairnent alleged

Aponte V. Secretary of HHS 728 F.2d 588, 593 (2d Gir. 1984)

"[Wlhere the AL3 has stated no findings or conclusions wth respect
to a claim of disabling inpairnent, especially one as to which the
cl ai mant arguably has denonstrated the synptons described in the
Secretary's regulations, we cannot determne whether the ALJ's
conclusion was based on a correct application of the |aw and whether
there is substantial evidence in the record to support.

Rationale regarding listed inpairnent required

Berrv v. Schweiker, 675 F.2d4 464, 469 (2d Gr. 1982)

nix)n future cases in which the disability claimis prem sed upon
one or nore listed inmpairnments of Appendix 1, the Secretary should

set forth a sufficient rationale in support of his decision to find
ornot to find a listed impairment,"

Specific findings on transferability of skills required

Ferraris v. Heckler, 728 F.2d 582 (2d Gr. 1984)

"[P]ast experience as a supervisor may not necessariI?/ indicate the
possession of skills, or that they are transferrable. Specific
findings on these issues are required.”

Specific findings regarding whether claimant is literate and able to
comunicate In English required

Veaa v. Harris, 636 F.2d $00, 903-04 (2d cir. 1981)

"Under the (Medical Vocational guidelines] the ALJ's findings of fact
in this case are inadequate with respect to Vega's education. The
aLy did not deternmne, as required under the circunstances whether
Vega was literate and whether she was able to communicate in English.
See 20 CF. R §§404.1507(f), 416.907(f)(1980) [now 20 C F.R §§
404. 1564(b) (5); 416.964(b)(5)]. The  circunstances are that
appellant's less than four years of fornmal education took place in
Puerto Rico and that, although she has lived in this country sone
thirty years, the hearing had to be conducted with a Spanish-English
interpreter. . . .[A] brief exchange [in English, between claimnt
and ALy}, of course, is not a substitute for a deternination on the
question of ability to commnicate in English.”

11




2.

| MPAI RVMENTS -- PARTI CULAR | MPAI RVENTS

Listing of Inpairments, in general

Wlliams on behalf of WIlians v. Bowen, 859 F.2d 255, 260 (2d cir.
1988)

v[Tihe Secretary nust be mindful that 'the Social Security Act is a
renedial statute, to be broadly construed and Iliberally applied."'
Gold v. Secretary of Health, Educ. and \elfare, 463 F.2d 38, 41 (2d
Cir. 1972). Moreover, "a claimant need not be an invalid to be found
disabled under Title XVI of the Soci al Securitgf Act." Mirdauah v.
Secretary of Health and Human Servs., 837 F.2d 99, 102 (2d Gr. 1988)
(citation omitted). The Secretary read the requirenents in the
Listing of Inpairments in a constricted and crabbed manner,

forgetting in this case that this renedial statute is to be broadly

const r ued.

Vi sual | npai rnent

McBraver V. Secretary of HHS, 711 F.2d 795 798 (2d Cr. 1983)

"The statenments by McBrayer in previous applications for disability
are not substantial evidence that he did not qualify for benefits.
The forns were filled out by representatives of the Social Security
Admini stration --McBrayer could not even read the answers he was
signing--and, even if they accurately reflect the answers he gave to
SSA questions, they are explicable in light of his psychol ogical
unwi I l'ingness to admt disability or his confusion, shared with the
Secretary as to the distinction between legal blindness and inability
to perform a sufficient quantity of tasks as to be unemployable."

Ast hma
See Guz v. Sullivan, 912 rF.24 8, 11-12 (2d Gr. 1990), supra, at

page 7 (describing duty to probe into frequency and severity of
asthma attacks).

Cardi ovascul ar  System

State of New York v, Sullivan, 906 F.2d 910, 919 (2d Cr. 1990)

"[Tlhe Secretary should consider all available relevant evidence when
evaluating claims of ischemc heart disease.”

"since Congress left no doubt that individualized treatnent of
disability clainms is the rule, sole reliance on the treadml|| test
results to the exclusion of other available relevant evidence clearly
viol ates Congress's requirenent of particularized treatnent and
significant input from treating physicians."

See also District Court Oder in St_al_e_gi_l&ée,w_Y%k_v._sullivan:
HALLEX Tenporary Instruction 5- , PoMs DI 32594.000 ff.
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Epi | epsy
De Leon v. Secretary of HHS, 732F.2d 930, 935 (2d Cr. 1984)

wThe ALY found that De Leon did not have a severe neurol ogical
I mpai rment because he had only one seizure in the last year and thus
did not satisfy the numerical frequency test for neurol ogical
inpairnent relative to epilepsy under the regulations. |gnoring. De
Leon's testinony that he had a seizure only two nonths before™the
hearing while taking Tegretol, the ALT concluded that De Leon's

epi lepsy 'is under total control wth medication.' The ALY al so made
no nmention of the testinmony that De Leon was experiencing significant
side effects from using Tegretol. There is no substantial evidence

on the record to support the ALJ's finding that De Leon's epilepsy
is "under total control."’

Mental Disorders

De Leon v. Secretary of HHS, 734¥.24 930, 934 (2d Gr. 1984)

"The appel | ant at least facially neets the listings in the
regulations for chronic brain syndrome' and functional psychotic
disorders, and the record does not contain substantial evidence to
support the Secretary's contrary conclusion.

"a claimant's denial of psychiatric disability or the refusal to
obtain treatment for it is not necessarily probative. see Cullison
v. Califano, 613F.2d 55, 58 (4th Gr. 1980). -

Al cohol and other drug abuse
Rutherford v. Schweiker, 685 F.2d 60, 62 (2d Cr. 1983)

"If there is a continuing relationship between excess consunption of
al cohol and the disability, such that termination of the fornmer will
end the latter, the issue for the Secretary is whether the clainmant
has lost the voluntary ability to control "this drinking."

Singletary V. Sec. of HEW 623 F.2d 217 (2d Cr. 1980)

"The claimant's son attenpted to testify concerning claimnt's
al coholism and inability to work: however, the ALJ rejected his
testimny because he is not a doctor and he is the clainmant's son.

Wi |l e possible bias is undoubtedly a factor which would go to the
weight of the son's testinony, the son had first hand know edge of
claimant's al cohol intake and life style. The testinony of |ay
wi t nesses has al ways been admi ssible with regard to drunkenness.™
623 F.2d at 219 (citing Rule 701, F.R Evid.; People V. Eastwood, 14
N. Y. 562, 566 (1856)).

Ref erences:
Program Circular: SSA Disability Program Crcular 04-91-0D, SSA
Pub. No. 64-044 (April 8, 1991) ("Evaluation of Substance
Addi ction Disorder Cases Reiteration of current Policy")

Social Security Rulings: gsr s2-60, Evaluation O Drug Addiction
And Al coholism
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Social security Regulations: 20 CFR 404, Subpart P, Appendix 1,

Section 12.09;

20 CFR §s§ 404.1525(e) and 416.925(e).
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MEDI CAL  EVI DENCE
substitution of medical judgment by lay decisionmaker

McBraver V. Sec. of Health and Human Services, 712 F. 795
(2d ciT. 1983), 7 S.S.RS 343, 347 2d 135, 799

wpuyt the AL.7 cannot arbitrarily substitute his own judgnment for
conpetent nedical opinion. Gable v. Secretary of HEW 442 F.Supp.
465, 470 (WD.NY. 1977). As stated by the Third Grcuit, 'd[w]h_ile
an admnistrative law judge is free to "resolve issues of credibility
as to lay testinony or to choose between properly submtted nedical
opi ni ons, r\}\% is.t nt%t_ ff_reéle gof set his own expertise against that of a
physi cian who testified before him.' CGober v. .

%i T (3d Cir. 1978); see also, Dousew cz V. mNP}ltshemg'46 5;?25 5?

Cannot reject nedical evidence wthout explanation

Fiorello v. Heckler, 725 F.2d 174, 176 (24 Cir. 1983), 4 S.S RS
22, 24, CCH 15,021

"Although we do not require that, in rejecting a claim of disability
an ALJ nust reconcile explicitly every conflicting shred of nmedical
testinmony, Mles v. Harris., 645 F.2d 122, 124 (2d Gr. 1981), we
cannot accept an unreasoned rejection of all the nedical evidence in
a claimant's favor, see SEC v. Chenerv corp., 318 US. 80, 94, 63
S.Ct. 454, 462, 87 L.Ed. 626 (1943)."

VWeight to be accorded opinion of consultative exam ning physician

Cruz V. Sullivan, 912 r.2d 8, 13 (2d Cir. 1990)

"(I)n evaluating a claimant's disability, a consulting physician's
opinions or report should be given tirited weight. C&. Bluvband,
730 F.2d at 894 (ALJ should not baldly accept consulting physician s
eval uations which are disputed and formulated after they had exam ned
claimant only once). This is justified because 'consultative exams
are often brief, are %enerally performed without benefit or review
of claimant's medical history and, at best, only give a glinpse of
the claimant on a single day. Often, consultative reports ignore or
give only passing consideration to subjective synptoms without stated
ﬁ%g)so)ns.'" (citing Torres v. Bowen, 700 F.Supp. 1306, 1312 (S.D.N.Y.

Ed. Note: Cruz was decided before the issuance of regulations
regarding consultative examnations and nedical evidence of record,
20 CF. R §§ 404.1519-1519t; 416.919-919t, Which require that
consultative examnations be conplete, jinclude a nedical history,
and address claimnts' subjective synptons.

Physician's failure to use the conclusory term "disabled"

Gold v. Sec. of HEW 463 F.24 38, 42 n.7 (2d Cr. 1972)

"Nor is the absence of the conclusory term 'disabled from some of
the reports as crucial as the government would have us believe, for
a physician mght not consider that essential in a contenporaneous
record of synptons."
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Full text of the basic standard of the Second Circuit (Schisler II)

Schisler v, Bowen, 851 F.2d 43, 47 (2d Gr. 1988), 22 S.S.R.S. 304,
308, CCH 16, 706

"Having taken the position that he has adopted the treating physician
rule of this circuit, the Secretary is thereby bound to offer a
formulation of the rule based on our caselaw... The version of the
SSR we approve is printed in full in Appendix A.,"

Appendi x A

Titles 11 and XVI: Consi deration of the opinions of Treating
Sour ces

Pur pose .

"Po clarify the Social Security Administrations's (SSA) policy
on developing nedical evidence from treating sources and describe
how SSA eval uates such evidence, Includi'ng any opinion about
disability, 1in determning whether an individual is disabled in
accordance W th the provisions of the Social Security Act.
Particularly, this Ruling clarifies when a medical opinion by a
treating source wll be conclusive as to the nedical issues of the
nature and severity of an inpairnent(s)  individually or
collectively bearing on the claimant's ability to engage in
substantial “gainful activity, and indicates how the determnation
or decision rationale is to reflect the evaluation of evidence fro
a treating source.

"The preferred source of nedical evidence is the claimant's 7
treating source(s). Medical evidence froma treating source is
inportant because it will often provide @ medical history of the
claimant's inpairment based on the ongoing treatnent and physician-
patient relationship with the clainmant.

"In addition to providing nedical history, a treating source
often provides an opinion about disability, i.e., diagnosis and
nature and degree of i npairnent. Such opinions are carefully
considered in evaluating disability. Although the decision as to
whet her an individual is disabled under the Act is nade by the
Secretary, nedical opinions wll be considered in the context of
all the nedical and other evidence in naking that decision.

"Section 223(d)(5) of the Act, as anmended by the Soci al
Security Disability Benefits Reform Act of 1984, requires the
Secretary to make every reasonable effort to obtain fromthe .-
individual's treating Source all nedical evidence, i ncl udi ng
diagnostic tests, needed to nake properly a determnation regarding

disability, prior to evaluating nedical evidence obtained from any
other source on a consultative basis.

"A claimant's treating source 1S his or her own physician
osteopath or psychol ogist (including an outpatient clinic an
heal t h mai nt enance organi zation) who has provided the individual
with nedical treatnment or evaluation and who has or had an ongofng
treatment and physician-patient relationship with the individual.
The nature of the physician's relationship with the patient, rather
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than its duration or its coincidence with a claim for benefits, is
determinative."

"Medi cal evidence and opinion from claimant's treating source
is inmportant because the treating source, on the basis of the
ongoi ng physician-patient relationship, is nost able to give a
detailed history and a reliable prognosis. Ther ef or e, treatjng
source evidence should always be 'requested and every reasonable
effort should be made to obtain it. Treating sources should be
requested to provide conplete nedical reports consisting of a
medi cal history, clinical findings, |aboratory findings, diagnosis,
treatment prescribed and response to any treatnment, "prognosis, and

a medical assessment: i.e., a statement of the individual's ability
to do work-related activities. |f the treating source provides an
inconplete nedical report, the adjudicator wll request the

necessary additional information from the treating source. \per
SSA finds that the opinion of a treating source regarding nedica
issues is inconsistent with other evidence in file, inc.ding
opinions of other sources, the adjudicator nust resolve the
i nconsi stency, according to the principles set forth below. |f
necessary to r_esol ve the inconsistency, the adj udi cator will secure
addi tional evidence and interpretation or explanation from the
treating source(s) and/or consulting source(s).

"Once the.adjudicator has nmade every reasonable effort to
obtain the nedical evidence and to resolve all conflicts the
adj udi cator nust evaluate all of the evidence in file in arriving
at a determ nation. Initially, the adjudicator nust review the
record to determne what is the treating source's opinion on the
subject of nedical disability, i.e., diagnosis and nature and
degree of impairment.  The adjudicator should then exam ne the
record for conflicting evidence. Upon finding . conflictin
evidence, the adjudicator should conpare the probative value o
the treating source's opinion with the probative value of the
conflicting evidence.

"The treating source's opinion on the subject of nedical

disability--i.e., diagnosis and nature and degree of inpairnent--is
(1) binding on the fact-finder unless contradicted by substantial
evidence and (2) entitled to some extra weight, even if

contradicted by substantial evidence, because the treating source
Is inherently nore famliar with a claimant's nedical condition
than are other sources. — Resolution of genuine conflicts between
the opinion of the treating source, wth rts extra weight, and any
substantial evidence to the contrary remains the responsibility of
the fact-finder.

"Substantial  evidence is such relevant evidence as a
reasonable mnd would accept as adequate to support a conclusion.
Qpinions of nonexamning nedical personnel cannot, l.n thensel ves
and in nost situations, constitute substantial evidence to override
the opinion of a treating source.

M"Where the opinion of a treating source is being rejected or
overridden, there nust be a discussion documented in the file of
the opinion(s) and nmedical findings provided by the medical
sources, an explanation of how SSA evaluates the reports a
description of any unsuccessful efforts to obtain infornation from
a source(s), the pertinent nonnedical findings, and an explanation
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as to why the substantial nedical €vidence of record contradicts
the opinion(s) of a treating source(s). This discussion nust be
set out in a determination or decision rationale.18

Ref er ences:

HALLEX Tenporary Instructions: 5-423 (OHA Interim Grcular No. 167:
Schisler, et al. v. Heckler)

MANUAL at page 19: "onset of Disability"
Social Security Regulations: 20 CFR §§ 404.1527 and 416.927
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ONSET OF DI SABILITY
Retrospective opinion of physician
Dousewicz v. Harris, 646 F.2d 771, 774 (2d Gr. 1981)

"Wile Dr. Sanfacon did not treat the appellant during the relevant
period, before Septenber 30, 1971, his opinion is entitled to

significant weight. '{A] diagnosis of a claimant's condition may
properly be made even several years after the actual onset of the
| npai rment" . . . Such a diagnosis nust be evaluated in terns of

whether it is predicated upon a nedically accepted clinical
di agnostic technique and whether considered in light of the entire
record,. it establishes the existence of a physical inpairment prior
to {the date |ast insured]."

"[Tghe fact that a condition is nore disabling today than it was
yesterday does not nean that the condition was not disabling

yesterday."
Waaner v. Secretary, 906 F.2d 856, 861 (2d Cr. 1990)

"with regard to the requirenent stated in Dousewicz of a clinically
acceptabl e diagnostic technique, we believe that Dr. Naumann's
diagnosis of hemplegic mgraine, adopted by the Secretary as the
basis for post-1983 disability, is sufficient. The Secretary my be
doubtful of the connection between \Wagner's present condition and her
pre-1983 synpt omat ol og?/, but, if so, he should have offered medical
testinony specifically addressed to that nexus or |ack thereof.
Except for Dr. Blatchley's [treating physician] opinion, none of the
medi cal evidence in the record confronts the question of whether the
1983 trauma explains the preceding three years' ailnments.

* * *
"We do offer these facts to denonstrate that a circunstanti al
critique by nonphysicians, however thorough or responsible, nmust be
overwhel mngly conpelling in order to overcone a nedical opinion."

| sabel Rivera v. Sullivan, 923 F,2d 964, 968-69 (2d Cr. 1991)

“The absence of an opinion expressed by [a previous treatin
physician] regarding disability does not contradict é‘t he subsequen
treating physician's] explicit statenment that Rivera did suffer from

a disability in 1978."

"{Tlhe opinions of this Court hold that the nmere fact that a
condition is degenerative does not establish that it may not have
been disabling at an earlier time."™

cont enporaneous nedical records not required

Arnone v. Bowen, 882 F.2d 34, 39 (2d Cr. 1989)

"Although his (the claimant's] task would be easier if he produced
medi cal evidence from that period, it is conceivable that he could
dermonstrate such a disability wthout contenporaneous evidence."
Eiden v. Sec. of HHS, 616 p.2d4 63, 65 (2d Cr. 1980)
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"(E]jvidence Dbearing upon an applicant's condition subsequent to the
date [of eligibilify] is pertinent evidence in that it may disclose

the severity and continuity of inpairnents existing before,”

Evidence relied on in finding disability cannot be disregarded in
determning onset date

Bel| v. Secretary of HHS, 732 F.2d 308, 311 (2d Cr. 1984)

"the ALJ, of course was not required to credit the information
contained in these letters [letters witten approxi mately

cont enpor aneously with the date of the hearing by a nmental health
ncase Nanager" and a “psychiatric Social Worker"], but it is quite

aﬁparent that he did so since he expressly relied on them in finding
that Bell was disabled. Having done so, he was not free to disregard
them in determning the onset date of that same disability." ’

Onset date cannot be determned arbitrarily but nust be based on
exam nation of the record

Bel| v. secretary of HHS, 732 F.2d 308, 311 (2d Cir. 1984)

"The ALJT is not entitled to assune that Ms. Bell suddenly becane

schi zophrenic on _the day of her hearing absent evidence to support
such a view. Even giving Dr. Alper's report the interpretation

adopted by the arLy, he was required to examne the record further to
determ ne the onset date."

Evidence regarding current condition nay' be relevant to severity of
earlier condition

Gold v. Sec. of HEW 463 F.2d 38, 42 (2d cir. 1972)

"Ig]E]vidence bearing upon an applicant's condition subsequent to
the date upon which the earping requirenent was last nmet is
pertinent evidence in that it nay disclose the severity and
continuity of i npai rment s exi sting before the edrning

requirements date or may identify additional inpairnents which
coul d reasonably be presuned to have been present and to have
imposed limtations as of the earning requirenent data.

Ref er ences:

Social Security Rulings: SSR 83-20, Onset of Disability
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2.

PAI'N

Consi deration of pain, in genera;,

Mms v. Heckler, 750 F,2dq 180, 185-86 (2d Cir. 1984), 8 S.S.RS.
123, 128-29, CCH 15, 667

"This Circuit has long held that the subjective elenent of pain is
an inportant factor to be considered in determning disability. or
V. Celebrezze, 332 r.,2d 293, 298, 300 (24 Gr. 1964)." -

Decisionmaker can review credibility and arrive at independent
eval uation of pain

Mmrms v. Heckler, 750 F.2d 180, 185-86 (2d Gr. 1984), 8 S.S.RS.
123, 128-29, CCH 15, 667

"While an ALJ 'has the discretion to evaluate the credibility of a
claimant and to arrive at an independent judgnent [regarding that
pain, he must do so] in light of nedical findings and other evidence,

regarding the true extent of the pain alleged by the clainmant.'
McLauaghlin V. Secretary Of Heal th, Education and Welfare, 612 F.2d

/01, 705 (2d Qr. 1980), quoting Marcus v. Califano, 615 F.2d 23, 27
(2d Gr. 1979)."

Cannot  assune treating physician's estimate of elaimantts RFC
considered pain

Mmms v. Heckler, 750 F.2d4 180, 186 (2d Gr. 1984), 8 S .S RS 123,
129, CCH 15, 667

‘wTt is clear that the ALI's decision to disregard . . tea‘.im{g/t

concerning disabling pain was based on his blind assumption
appellant's treating physician considered such pain in determning
his residual functional capacity. Especially, given the claimnt's
pro se status, we hold that the clainmant's assertions of disabling
pain cannot be rejected solely on the unfounded assunption that the
treating physicians considered them An AL is not free to assune
that a factor, such as pain, was considered in fornulating a nedical
opinion when there is no evidence that such was the case."

Need nedical inpairment; but not objective findings of pain itself

Gal lasher on behalf of Gallasher v. Schweiker, 697 F.24 82, 84
(2d Gr. 1983), 1 S SRS 21, 23, CCH 14,6414

"on appeal, the claimnt contends that this conclusion is in conflict
with our prior decisions in Aubeuf v. _Schweiker, . 49, F.2d %07
(2d Cr. 1981), and Marcus v. Califano, 615 F.2d Z3 (2(? Gr. "1979).
Specifically relied” upon s the . observation. in Marcus. that
‘subjective pain may serve as the basis for establishing disability,
even if such pain is unacconpanied by positive clinical findings or
other 'objective' nedical evidence.® .. . . Thase cases did not
signal any departure from the statutory requirement that a disability
cl ai mant nust prove physical or nental 1npairnment resulting from
abnornalities denonstrable by 'nedically acceptable clinical and
| aboratory techniques.' \What these cases properly recognized is that
once such an inpairnent has been diagnosed, pain caused by the
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I npai r ment rrady be found to be disabling even though the inpairment
‘ordinarily does not cause severe, disabling pain.’ Marcus, supra,
615 rF.2d at 28. The pain need not be corroborated by objective
nedi cal findings, but some inpairnent nust be nedically ascertained,
as it was not only in Marcus and Aubeuf, but also in Hankerson v.
Harris, 636 r.,2d 893 (2d Cir. 1980) (heart disease); Mclaughlin v.
Secretary of ation and Wlfare, 612 F.2d 701 (24 cCir.
1980) (di scogenic problen); and Ber v. Celebreize, 332 F.2d4 293
(2d CGr. 1964) (arthritis of cervical spine)."

niTihe inpairment nust be attributable to abnormalities denmonstrable

by nmedically acceptable techniques. In drawing the line at this
point, Congress authorized the Secret ar¥ to deny benefits to
claimants like Ms. Gllagher, who though suffering from severe pain,

has not produced any nedical evidence identifying the underlying
| mpai rment . "

Marcus v. <califano, 615 F.2d 23 (1980)

"We therefore reverse and remand this case so that the Secretary nay
reconsi der appellant's application for disability benefits under the
standard that a nedical inpairnment which results in severe, disablin
pain may give rise to a grant of disability benefits even i
‘objective’ clinical findings do not provide proof of an affliction
ordinarily causing such pain."

Ber v. Celebrezze, 332 F.2d 293, at 299 (2d Cr. 1964)

"what one human being may be able to tolerate as an unconfortable
but bearable burden may constitute for another human being a degree
of pain so unbearable as to subject himto unrelenting msery of the
worst sort... ."

Franklin v. Secretary of Health, Education, and Welfare, 393 Fr.2d
640 (2d Cir. 1968)

"In the present case the hearing examner's conclusion, as
par aphrased by the district court, was that the nedical evidence
reflected tan undramatically mld underlying pathology wholly
di sproportionate to the massive disability plaintiff inposes upon
it It is no doubt true, as appellant contends, that this court
has rejected the view that a claimant will be said to be so disabled
as to qualify for benefits only if an 'average man,' suffering from
the same objective synptons as the claimant, would be disabled under
the statute, for we have earlier indicated that the subjective
el ement of pain is an inportant factor in determning disability.
Ber v. Celebrezze, 332 r.2d 293, 298, 300 (2d Cr. 1964). However,
assum ng arauendo [that a nedically determ nable inpairment was
present], we nevertheless believe that there was substantial evidence
that appellant's assuned inpairment had not produced ‘'inability to
engage i1n any substantial gainful employment.'"

"Conceding, also, that appellant mght not be able to return to her
former enploynent as an 'executive secretary' because such a job
would require her to keep her neck in a fixed position for prolonged
periods of time (e.g., while typing) and hence cause her to have
peri ods of intense pain, there was anple evidence to support a
concl usion that appellant could engage in other related fornms of
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6.

employment in whi ch she would not be required to keep her neck in a
fixed™ position,

Wrk wthout pain

Dumas v. Schweiker, '712 F.2d 1545, 1552 (2d Gr. 1983), 2 S.S.R.S.
362, 369, CCH 14,650

"But, disability requires nore than mere inability to work wthout
pain. To be disabling, pain nust be so severe, by itself or in
conjunction wth other inpairments, as to preclude any substantial
gainful enployment. The severity of pain is a subjective neasure =
difficult to prove, yet equally difficult to disprove. W nust not
constrain the Secretary's ability to evaluate the credibility of
subj ective conplaints of pain, particularly where, as here, those
conplaints were not part of claimant's prima facie case."

Subj ective  conplaints, when acconpanied by objective nedical
findings, entitled to great weight

Rivera v. Schweiker, 717 r.24 719, 725 (24 Cir. 1983), 3 S.S RS
21, 27, CCH 14,771

"In view of the rule that a claimant's subjective evidence of pain,
when acconpanied by objective nedical evidence, as exists here, is
entitled to great weight, see, e.g., Dobrowolski v. Califano, 606
F.2d 403, 409 (3d Cr. 1979), we determne that the record supports
Rivera."

Pain endurance as a factor in determning disability

Nel son v. Bowen, 882 F.2d 45, 49 (2d Cr. 1989)

"When a di sabl ed person ganely chooses to endure pain in order to
pursue inportant goals, it would be a shane to hold this endurance
against him in determning benefits unless his conduct truly showed
that he is capable of working."

ALJ's observation of pain

Aubeuf v. Schweiker, 649 F.2d 107, 113 (2d Cr. 1984)

"This finding (that the clainmnt exhibited 'no outward signs that
could be related to a severe pain conplex'] raises serious questions
with respect to the propriety of subjecting claimants to a *'sit and
squirm index' and with respect to rendition by the ALI of an expert
nedical opinion which is beyond his conpetence. Thus, [it] does not
constitute substantial evidence sufficient to rebut the physicians'
findings of pain resulting from M. Aubeuf's back injury."”

Rivera V. Schweiker, 717 F.2d 719 (2d Cir. 1983)

"fAllthough it is clearly permssible for an admnistrative |aw judge
to evaluate the credibility of an individual's allegations of pain,
this independent judgnent should be arrived at in light of all the
evidence regarding the extent of the pain. see McLaughlin, 612 F.2d
att 7((;5.d It is clear to us that the Ary herein did not follow this
st andar d.
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Ref er ences:

Social Security Ruling: SSR 88-13, Evaluation' O Pain And O her

Synpt ons
Social Security Regulations:

Social Security Act: Section
December 31, 1986)

20 CFR s§§ 404.1529 and 416.929
223(d) (5) (A (1984) (sunset date
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# POST HEARING DEVELOPMENT n

Townl ev v. Heckler. 748 F.2d 109, 113 (24 Cir. 1984), 7 S.S.R.S. 236,
240, CCH 15, 662

nrhe interest of an individual in continue@recei pt of [ Social
Securi t disability benefits] Is a statutorll\/g created 'property'
Interest protected” by the Fifth Amendment. tthews v. Eldridge,
424 U.S. 319, 332, 96 S.Ct. 893, 901, 47 L.Ed. 2d 18 (1975). Thus,
a disability benefits claimant has a right to cross exanine the
author of an adverse report and_to present rebuttal evidence.
Treadwel | v. Schweiker, 698 F.2d 137, 143 (24 Cr. 1983), Alison v.
Heckler, 711 F.2da 145, 147 (10th Gr. 1983); Gullo v. Califano, 609
F.2d 649 (2d Gir. 1979?; o 534 F.24 712, 714
(7th Gir. 1976). Appellant's attorney, however, was not informed of
the need for ‘expert vocational evidence until after the report was
filed with the ALI. Further, appellant was denied an opportunity to
examine that vocational report, and, despite claimnt's request, no
addi ti onal hearing was held. Al though the ALY asked appellant's
attorney to submt objections and additions to the interrogatories
posed to the vocational expert, there is no evidence that the
attorney's suggestions were ever forwarded. Mreover, appellant was
denied his due process rights to cross-examne the expert and to
present rebuttal evidence.'
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RESI DUAL  FUNCTI ONAL  CAPACI TY ASSESSMENT

RFC assessment requires consideration of ability to engage in
sustained activities

Carroll v. Sec. of Health and Hunman Services, 705 F.2d 638, 643
(2d Cr. 1983), 2 SSSRS. 10, 15 CCH 14,549

"Nor has the Secret ar%/ sustained his burden on the basis of (1)
Carroll's testinony at he sonetines reads, watches television,
listens to the radlo ri des buses and subways and (2) the ALI's
notation that Carroll t'sat still for the duration of the hearing and
was in no evident pain or distress. There was no proof that Carroll
engaged in any of these activities for sustained periods conparable
to those required to hold a sedentary job."

Specific findings on claimant's RFC required

Ferraris v. Secretarv of Health and Human Services, 728 F.2d4 582
(2d Gr. 1984), 4 S.S.RS. 192, CCH 15,169 [from CCCG section on duty

to devel op]

"(IJn nmaking any determination as to a claimant's disability, the
Secretary nust explain V\lnat physi cal functions the claimant is
capabl e of performng. * * . «se the crucial factors in any
determi nation nust be set forth wth sufficient specificity to enable
us to decide whether the determnation is supported by substantial

evi dence. "

Wiite v. Secretarv of Health and Human Services, 910 F.2d 64, 65 (2d
Gr. 1990), 30 S.SSRS. 669, 671, CCH 15,663A

"Failure to specify the basis for a conclusion as to residual
functional capacity is reason enough to vacate a decision of the
Secretary.”

Eval uation of physician's estimates of tine that a claimant can walk
and stand

Varsas v. Sullivan, 898 r.2d 293, 295 (2d Gr. 19%90), 29 S$.S.R.S.
123, 125, CCH 15,310A

"Despite Dr. Pajela's uncontradicted residual functional capacity .
assessment, the A L.J. erroneously concluded that Ms. Vargas could
‘stand and wal k at least six hours in an eight-hour day.,.. ' To
arrive at this conclusion, the AL.J. had to interpret Dr. Pajela's
report to mean that, after Ms. Vargas conpleted the four hours of
standing permtted by Dr. Pajela, she could undertake an additional

t wo hours of walking. . . . This was a distortion of the attending
physician's report. . . [Im construing this physician's report}
the two hours of walKi ng nust be included in the four hours o

standing, not added to it."
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4, significance of borderline I.Q. test results

De Leon v. Secretary of HHS, 732 F.2d 930, 935-36 (2d Gir. 1984)

"Surely a borderline |1 Q has a bearing on enployability, even as a
noppusher, porter, Or nalntenance man."

Ref er ences:

Social Security Ruli nqs: SSR 83-10, Determni ng_ Capability To Do
Cther Wrk--The Medical-Vocational Rules of Appendix 2

Social Security Regulations: 20 CFR §§ 404.1567(a) and 416.967(a)
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SEDENTARY  WORK

Sedentary work requires the ability to Sit for long periods of #ime

Carroll v. Sec. of Health and Human Services, 705 F.2d 638, 643

(2d Cir. 1983) 2 S.S RS 10, 15, CCH 14,549

"By its very nature 'sedentary' work requires a person to sit for
long periods of tine even though standing and walking are
occasionally required. Three of the four doctors who exam ned
Carroll were never asked what work or activity, such as sedentary
empl oynent, Carroll could perform and hence expressed no opinion on
that subject. However, the treating physician who examned Carroll
many tines over a period of nore than a year, expressed the opinion
that Carroll had a limted ability to stand for ani/1 period of tineg,
to sit for any period, to |lift orto bend, and that he could sit,
wal k, or stand for only 'short periods."

Alternating sitting and standing not wthin concept of sedentary work

Nel son v. Bowen, 882 F.2d 45, 48-49 (2d Gr. 1989)

"The nmmgistrate also pointed out that the Secretary cannot sustain
hi s burden Lof proving there was 'other work' that' Nelson could
perfornf without a showng that the claimnt engages in activity for
sustained periods of time conmparable to those required to maintain
a sedentary job, citing Carroll v. Secretary _of Health & Human

Services, 705 F.2d 638 (2d Cr. 1983), especially in light of thr
Secretary's own ruling explaining that sedentary work requires 'that
a worker be in a certain place or posture for at l|least a certain
length of time to acconplish a certain task. Unskilled types of jobs
are particularly structured so that a person cannot ordinarily sit
or stand at will,' citing West's Soc. Sec. Rep. Serv. SSR 83-12 at
62 (Supp. 1986)."

Ferraris v. Heckler, 728 r.2d4 582, 587 (2d Gr. 1984), 4 SSS.R S
192, 197, CCH 15,169

"Wwe have held that the concept of sedentary work contenpl ates
substantial sitting. Carroll, supra, 705 F.2d at 643. Mor eover,
alternating between sitting and standing nay not be wthin the
concept of sedentary work. Deut sch, supra, 511 F.supp. at 249. On
the basis of the ALJI's insufficient findings here, we cannot
determ ne whether his conclusory statement that Ferraris could carr
out sedentary work is supported by substantial evidence. W o
course do not suggest that every conflict in a record be reconciled
by the ALJ or the Secretary, Mles v. Harris, 645 r.2d4 122, 124
§2d Cr. 1981), but we do believe that the crucial factors in any
etermnation nust be set forth with sufficient specificity to enable
us to decide whether the determnation is supported by substantial
evidence. Treadwell v. Schweiker, 698 F.2d 137, 142 (2d Cr. 1983)."
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Performance of sonme limted daily activities zoq
treatment do not by thenselves establish ability to do a

of sedentary work
Mir dauah v. Bowen, 837 F.2d 99 (2d Gir. 1988)

"Nbreover t hat appel |l ant receives conservative
his Tandlady's gapgen occa3|ona11y visits fr|endst aﬁhnant Yﬂters

get on and off an exannation table can scarcely be sald to

controvert the nedical evidence.
Wae? Mt @ %UA nBpt ¢« Rredshat obe

an invalid to be found disabl ed un
Security Act, 42 U.S.C. § 1382c(a)(3)(A)."

onservative
full range

Ref er ences:

Social Security Rulings: SSR 83-1 Capabi LTty To Qt her_ Wrk--The
Medi cal - Vocat i onal Rul es %s % ﬁ( For Evaluat|ng Exert%onal
Limtations Wthin A Range O W)rk Or Bet ween Ranges O Work
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SEVERE s NONSEVERE | MPAI RVENTS

Step 2 of sequential evaluation upheld by Supreme Court

Bowen V. Yuckert, 482 U.S. 137, 107 s.ct. 2287 (1987) , 17 S.S.R.S.
661, CCH 17,348

Ref er ences:

HALLEX Tenporary Instructions: 5-406 (OHA Interim Crcular No. 168:
Dixon, et al. v. Heckler)

HALLEX Temporary Instructions: 5-416 (OHA Interim Crcular No. 195:
Wilson, et al. v. Heckler)

social Security Rulings: SSR 85-28, Medical Inpairments That Are
Not Severe
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sHIFTING BURDEN OF PROCF
s Cxaer, 750 F.2d 180, 185 (2 Cir. 1984), 8 S.S.RS.123

wThe burden of proving disability is on the clainmant. Gld. v.
Secretary of HEW 463 F.2d4 38, 41 (2d Gr. 1972), 42 vU.s.c.

f 423(d §5). However, once the claimant has establisShed a prima
acl e ‘case by proving that his inpairment prevents his return to pig

prior enployment, it then becomes incumbent upon the Secretary g

show that there exists alternative substantial gainful work in ;pe
national econonmy which the claimnt could perform considering pig
physi cal capability, age, education, experience and training. Paryker
V.  Harris, 626 F.2d 225, 231 (24 Cir. 1980)." —

Ref erences:
HALLEX  Temporar: | nstructions: 5- 307 " ifi '
acknovwledgrre%t oT{_ the shifting burden at the( Isggflfétcep e 1 R
sequential evaluation process in unfavorable decisions")

Social Security Regulations: 20 CFR §s§ 404.1520 and 416.920
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3.

VOCATI ONAL  CONSI DERATI ONS --  MEDI CAL- VOCATI ONAL  GUI DELI NES (GRID)
In general, use upheld
Heckl er v. campbell, 461 U.S. 458, 103 S.cCt. 1952 (1983), CCH 14, 585 N

Vocat i onal evi dence required when  nonexertional i mpai r ment
significantly dimnishes the ability to perform a full range of work

Bapp V. Bowen, 802 F.2d 601, 605-06 (2d G r. 1986), 15 S.S.R S. 169,
173-74, CCH 17,066

"Application of the Gid guidelines and the necessity for expert
testi nony nust be determned on a case by case basis. If the
gui del i nes adequat el ?/ reflect a claimant's condition, then their use
to determine disability status is_ appropriate. But if a claimnt's -

nonexerti onal inpairments ‘'significantly limt the range of work
permtted by his exertional limtations* then the grids obviously
will not accurately determine disability status because they fail _to

take into account claimant's nonexertional inpairnments. Blacknall,
721 F.2d at 1181. Accordingly, where the claimnt's work capacity
is significantly dininished beyond that caused by his exertional
i mpai rment the application of the grids is inappropriate. By the use
of the phrase 'significantly dimnish® we mean the additional |oss
of work capacitly beyond a negligible one or, in other words, one that
so narrows a clainmant's possible range of work as to deprive him of
a neaningful enploynent opportunity.”

[Ed. Note: This preceding sentence appears in the official text of
the court's decision but not in S.S.R.S.]

In order for Medical-Vocational Cuidelines ("Grid") to be appli ed,
Secretary nust show that non-exertional limtations do not

significantly dimnish full range of work noticed by the Gids

Bapp V. Bowen, 802 F.2d at 605-06.

"Upon remand the ALJ nust reevaluate whether the Secretary has shown
that plaintiff's capability to perform the full range of [|ight work
was not significantly dimnished by his coughing and blackout spells.
That initial determnation can be made wthout resort to a vocational
expert. If nonexertional Ilimtations si %;nl ficantly dimnish Bapp's
ability to perform the full range of 'light work,' then the A
should require the Secretary to present €ither the testinony o
avocational expert or other simlar evidence regarding the existence
lof jobs in the national econony for an individual with claimnt's
Imtations.”

[Ed. Note: Portions of the preceding quotation appear in the
official text of the court's decision but not in S.S.R.S.]

Nel son v. Bowen, 882 F.2d 45, 49 (2d Cr. 1989).

'I'n an individualized eval uati on the Secretary's burden can be net
only by calling a vocational expert to testify as to the plaintiff's

abi | i t%/ to performsone particular job and, of course, Nelson will
have the opportunity either through medical or vocational or other
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4.

testinony to rebut the evidence of the Secretary ogg+prove--rurtner
his inability to perform sedentary work." )

ability to communicate in English
Veqa_ V. Harris, 636 F.2d4 900, 903-04 (24 Cir. 1981)

"under the [Medical Vocational guidelines] the ArLI's findings of fact
in this case are inadequate with respect to Vega's education. The
ALJ did not determne, as required under the circunmstances. whether
Vega was literate and whether she was able to comunicate in English.
see 20 C.F.R. §§404-1507(fg. 416 907’&1’)(1980) [now 20 C F.R s§
404. 1564 (b)(IS); 416.964(b) (5)]. The  circunstances ar t hat
appel lant's less than four years of formal education took place In
Puerto Rico and that, although she has lived in this countr%/ sone
thirty years, the hearing had to be conducted with a Spanish-English
interpréter. . . .[A] brief exchange (in English, between claimant
and aLy), of course, is not a substitute for a determnation on the
question of ability to comunicate in English."

specific findings required on the issue of transferability of skills
Ferraris v. Heckler, 728 F.2d 582, 587 and 588 n.4 (2d Cr. 1984)

"(P]ast experience as a supervisor nay not necessarily indicate the
possession of skills, or that they are transferrable. Specific
findings on these issues are required.”

np certain degree of explicitness is _suggest ed by SSR 82-41 . . .,
which we assune the ALF will bear in mnd on remand. "

Borderline 1.Q wmay have a bearing on enployability
DeLeon V. Secretary of HHS, 734 F.2d4 930, 935-936 (2d Cir. 1984)

"Although he sunmarized the ps¥chologist'_s report in his decision,
the ALI did not test the report's conclusions by presenting them in
hypot het i cal uestions to the vocational expert . . . . Surely a
borderline |.Q has a bearing on enployability, even as a moppusher,
porter or nmaintenance man."

Ref er ences:

Social Security Rulings: SSR 85-15, Capability To Do Cther Wrk--The
Medi cal --Vocational Rules As A Framework TFor Evaluating Solely
Nonexertional _ Inpairnents: SSR 83-10, Deternjning, Capability To Do
Qher Wrk--The Medical -Vocational Rules ofe Appendi x '2;

SSR 83-11, Capability to Do O her Wrk--The Exertionall y Based
Medi cal - Vocational Rules Met; SSR 83-12, Capability to Do other Wrk-

-The Medical -Vocational  Rules As A Framework For Eval uatin&
Exertional Limtations Wthin A Range of Wrk or Between Ranges

Wrk; SSR 83-14, Capability To Do Oher Wrk--The Medical-Vocational
Rules As A Framework For Evaluating A Conbination of Exertional and

Nonexerti onal | mpairnents;  SSR 82-41,  Work Skills _And Their
Transferability As Intended By The Expanded Vocational Factors

Social Security Regulations: 20 CFR s§§ 404.1545 and 416.945
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« VOCATI ONAL CONSI DERATI ONS -- EXPERT TESTI MONY

Vocational testimony about nmedical condition is not, by itself,
substantial evidence

v. Sec, of Health and Human Services, 734 F.2d 930, 934-35
(2d Cir. 1984), 5 S S RS 232, 236-37, CCH 15, 100

"The consultant's [vocational expert's] evaluation of De Leon's
[nmedical] condition thus directly contradicted that of the claimnt's

consulting and treating  physicians, and of the vocational
rehabilitation counselor with whom he had worked closely for nine
nmont hs. Vocational expert testinony alone does not provide the

necessary substantial evidence fromwhich to deduce a capacity to
engage in substantial gainful activity when there is overwhel m ng
evi dence to the contrary in the record. See Yawitz w. Weinberaer,
498 F.2d4 956, 961 (8th Cr. 1974)."

Hypot heti cal guestions; proper standard

De Leon v. Sec. of Health and Human Services, 734 r.2d4 930, 936
(2d Cir. 1984), 5 S.S RS 232, 238, ccH 15,100

wIn positing hypothetical questions to the vocational consultant,
the ALy did not even present the full extent of De Leon's physical
disabilities. He made no nention, for exanple, of De Leon's shoul der
or leg problems, or the full inplications of his epilepsy. As a
result, the record provides no basis for draw ng conclusions about
\é\hetBFrdDe Leon's physical inpairnents or low intelligence render him
| sabl ed. "

Aubeuf v. Schweiker, 649 r.2d4 107, 114 (2d cir. 1984)

wrA] vocational expert's testinmony is only useful if it addresses
whether the particular  claimnt, with his [imtations and
capabilities, can realistically perform a particular Jjob."

Dumas v. Schweiker, 712 F.2a 1545, 1553 (2d Cir. 1983), 2 S.S.R.S.
362, 370, CCH 14,650

vpumas attacks the hypothetical posed by the arLy because the
vocational expert was asked to assume that Dumas ws capabl e of
sedentary work. He relies on Aubeuf v. Schweiker, 649 F.2d 107

(2d Gr. 1981), to support his argument that a'vocational expert's *

testinony is only useful if it addresses whether the particul ar
claimant, wth his limtations and capabilities, can realjsticall
performa particular job.* |Id at 114. Hs reliance is m splaced.
Aubeuf and other decisions critical of hypotheticals that ask a
vocational expert to assume a particular physical capability on the
part of the claimant all address situatioris where there was no
evidence to support the assunption wunderlying the hypothetical....
See Brittingham v. \Winberger, 408 F.Supp. 606, 614 (E.D. Pa. 1976)

(vocational expert's opinion neaningless *fujnless there is recorfi
evi dte_nce) to adequately support . . . assunption’ 1N hypothetica
question).”
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213, not vocational expert, jg required to determine claimantts RFC

Townlev v. Heckler, 748 F.24 109 (2d Cr. 1984)

"Herein the arg did not nake the requisite determnation which would
have' enabl ed hlm to apply i he [Gr|d] regul ations. The ALY relied on
taheel\)l(/%‘%fatlslmglsld%é er%uncahonarra 2 aphR) §XPr ess finding hinself of
- M1 1f846, wWiicth specifically St at eS"tdihe ALTa%EE! 3t eqd o

C.F.R. &
hearing level, "the resp‘angigl‘l'ity for deciding [a clainmnt's]
the admnistrative |aw

residual functional capacity rests with
judge."

35




vOrATIONAL CONSI DERATI ONS - - EMPLOYABILITY

Keith v. Heckler, 732 F.2d 1089, 1095 (2d Cir. 1984), 5 S.S.R.S. 72,
78, CCH 15, 283

"The ALJ was well justified in having the inpression that the trouble
was not. . . .inability to work but inability to find work that he
can do. However unfortunate this may be, the N netieth congress
specifically ruled this out as a ground for disability benefits when
It enacted in 1967 what is now 42 US. C § 423(d)(2)(A), see Chico,
supra, 710 rF.2d4 at 948-49."

Ref er ences:

Social Security Rulings: SSR 83-46c, Inability To Perform Previous
Work--Administrative Notice Under the Medical - Vocational Cuidelines
O The Existence O Oher Wrk

Social Security Regulations: 20 CFR ss 404.1566(c) and 416.966(c)
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VEI GHT _TO BE ACCORDED
OTHER AGENCY FI NDI NGS ON DISABILITY

General rule = other agency findings on disability are entitled to
some Wei ght and nust be consi dered

cutler v. Weinberaer, 516 F.2d 1282 (2d Cr. 1975)

"Wile the determ nation of another governmental agengy_thag2Social
Security disability benefits claimant 1s disabled is “hot bindina .on
t he .Sdecrgtary, it is entitled to sone weight and should be
consi dered. "

See Havas V. Bowen, 804 F.2d 783 (2d G,
disabiTity and Werkers Oorrpensatio(n benefitls%%l)et rs%ar%a?tigfn);NeV&JFP{elr(

v. \Winberger, 516 F.2d 1282, 1286 (24 Gr. 1975& (Depart nment _of
social Services, New vork Cty, determnation); Hankerson v. Harris,

636 F.2d4 893, 896-97 (2d cir. 1980) (Vet Adm nistration
Department of Veterans(Affairs] dete)rgrinaﬁrc?ns. {row
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